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More than a hundred years ago Mark Twain said, “Whiskey is for drinking, water is for fighting over.”  In roughly the same time frame, 1909 to be exact, the Province of British Columbia enacted its first Water Act. The Water Act of 1909 is one of our oldest statutes and it is still with us. It has been amended and fine tuned over the years but its underlying principles and practices harken back to much different times and circumstances. There were less than half a million people in B.C. and in most places there was more than enough water for everyone. The only parties squabbling over it were mining companies who needed it in relatively large volumes for hydraulic and placer mining. The original Water Act sought to end the disputes by doling out water rights to the warring parties.

Over time other users also applied for, and were granted, water rights. These included power generators, civic and municipal water providers, industries, farmers, and ranchers.
Three important characteristics of the rights were: beneficial use had to be made of the water to maintain the rights, appurtenance, whereby the rights were attached to a specific site or use, and a priority date which established seniority of rights commonly referred to as “first-in-time-first-in-right.” All of these are still in place in the current water act but somewhere along the way water rights were extinguished and were replaced by Conditional Water Licenses. Licensed water use is now subject to a variety of conditions that may be attached. Such as reduced or suspended withdrawals to maintain minimum stream flows. 
While there has been little fundamental change in the Water Act in the past hundred years much has changed on the demand side of the equation. The population has grown by more than 4 million and is expected to grow by a million and a half more in the next 25 years. Per capita consumption for personal use has ballooned to nearly 500 litres per day making British Columbians some of the thirstiest water users on the planet. Ironically, the average British Columbian only consumes about one and a half of those 500 litres. 300 litres goes down the toilet and the bathtub drain. Stream health, fish protection, and First Nation needs have also emerged. As demand has grown the water supply has remained static and is actually expected to decline as weather patterns change and glaciers diminish.
Against this backdrop the Ministry of Environment is drafting Water Act Modernization (WAM) legislation. Spearheaded by Boundary Similkameen MLA John Slater, WAM is currently undertaking province wide public consultations. Public meetings in Nanaimo, Prince George, Kamloops, Kelowna, and Abbotsford will be over by the time you read this. Meetings in Smithers, Nelson, Fort St. John, and Vancouver are scheduled between April 13th and 26th. A website and blog are up and running at www.livingwatersmart.ca/water-act/ and written submissions are being accepted until April 30, 2010. 
WAM is focussing on four goals: Protect Stream Health and Aquatic Environments, Improve Water Governance Arrangements, Introduce more flexibility and efficiency in the water allocation system, and Regulate groundwater extraction and use in priority areas and for large withdrawals. The consultative process is designed to give government some indication of what shape of pill will be easiest for the public to swallow.  The goals themselves are set but the way that they are to be implemented and administered could have profound effects for agriculture. The break out sessions pertaining to the various goals at the public workshop in Nanaimo on March 5th offered a glimpse of what could be coming down the pipe.

The moderator of the discussion I attended around Flexibility and efficiency in the water allocation system wondered if perhaps the first-in-time-first-in-right (FITFIR) based on date of priority might be changed, also if perhaps appurtenancy might be altered to allow the sale of water licences for other purposes, and if perhaps it might not be wise to consider reducing volumes if farmers grew a crop that could be drip irrigated as opposed to overhead application. There was also some musing about using water to grow a hay crop on one side of the road if it could be used to water a job creating golf course on the other.

All of these possibilities are problematic for agriculture. Many B.C. farms have been purchased or developed because they have a water licence with an established priority date. The fact is reflected in the price paid for or investment made in land. Removing or altering the license jeopardises the value and viability of the land. Selling licences for uses other than those originally intended opens the door to making water a commodity. While hard pressed beef and hog farmers might welcome a means of extracting some cash out of their failing enterprises, (and who could blame them) the reality is that farm or ranch land with a transferable water licence would become a real estate commodity in itself.
The ABC Development Company pays twice as much as any farmer could afford for a 50 acre farm with a 50 acre/foot water licence. They sell off the equipment and water licence, rent out the house, and let the weeds take over. Two years later they apply for an exclusion from the ALR because nothing will grow without water. The next year they apply to rezone and subdivide. In order to provide the water that the subdivision will need they buy the farm next door, sell the equipment, etc. 
Most water licences are based on an acre/foot measurement calculated to provide sufficient water to grow a variety of crops. Reducing licence volumes based on the needs of a specific crop means that when the crop ends up being replaced by something cheaper from elsewhere there could well be insufficient water available to support any other viable option. 
And as for the golf course: the productive capacity of land without water is severely limited. If a golf course is good enough for the water why not make it good enough for the land and let the farmer or rancher who has it in the first place keep the water and make his or her own golf course?

There are a host of implications for agriculture in the WAM process. Every farmer in B.C. who uses water should take the time to check it out and make their feelings known. We are not alone here. There are many vested interests involving themselves in this process. While there weren’t many farmers at the Nanaimo meeting the views and concerns they expressed were supported and shared by many other in the broader community. Search out those allies and state your concerns. Water is still worth fighting over.   

